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Program for Washington 


THE NATIONAL CONFERENCE OF Bar EXAMINERS 


Monpay, SEPTEMBER 18, 2 P. M., Pan AMERICAN Room, STATLER HoTeEL 
Chairman Eugene Glenn of San Diego, California, presiding. 
Report of Secretary, George H. Turner, Lincoln, Nebraska. 


Panel Discussions: 


What are the Best Sources for Bar Examination Questions? 
Thomas Cooch, Wilmington, Delaware 
Herbert G. Nilles, Fargo, North Dakota 
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Should Bar Examination Questions Cut Across Course Lines so as 
to Include Two or More Subjects in Each Question? 

John T. DeGraff, Albany, New York 

Thomas M. Scanlon, Indianapolis, Indiana 

Harry Nadell, Patterson, New Jersey 

John T. Wigginton, Tallahassee, Florida 
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Goscoe O. Farley, San Francisco, California 

Mark E. Lefever, Philadelphia, Pennsylvania 

Kingsland Van Winkle, Asheville, North Carolina 


General Discussion 
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WasHINGTON University, 700 21st Street, N.W., Jornt Session WITH 
SECTION oF LEGAL EDUCATION. 


Panel Discussions: 

What is the Bar Examination Intended to Test? 
Edwin W. Taylor, Los Angeles, California 
Lon L. Fuller, Law School of Harvard University 

Should Bar Examinations Include Optional Questions? 
Wesley A. Sturges, Yale University Law School 
George A. Healey, Lincoln, Nebraska 
James E. Brenner, Stanford University Law School 
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Report of Chairman Eugene Glenn: Standard Bar Examination — 
Status and Progress; Standards of the American Bar Association 
as Viewed by a Bar Examiner. 


Tuespay, 12:30 P. M., Larayetre Room, Larayetre HotTet—JoInt 
LUNCHEON OF THE NATIONAL CONFERENCE OF Bar EXAMINERS AND SEC- 
TION OF LEGAL EDUCATION AND ADMISSIONS TO THE BAR 
Report of Marjorie Merritt, Denver, Colorado, Executive Secre- 
tary, The National Conference of Bar Examiners. 


Address, A. L. Fleming, K. C., Toronto, Ontario, Chairman of the 
Section of the Canadian Bar Association on Legal Education and 
Training. 


TuESDAY AFTERNOON, 2 P. M., HALL or GOVERNMENT, GEORGE WASHING- 
TON UNIVERSITY, MEETING OF SECTION OF LEGAL EDUCATION 


Prelegal Education. 
Practical Pre-Admission Training for the Bar (Apprenticeship). 


WEDNESDAY, SEPTEMBER 20, 9:15 A. M., Hatt or GovERNMENT, GEORGE 
WASHINGTON University, 700 21st Street, N. W. 
Chairman Eugene Glenn, presiding. 


Panel Discussions: 


How Should the Passing Mark on the Bar Examination be 
Determined? 

Lofton L. Tatum, Portland, Oregon 

Bert M. Goldwater, Reno, Nevada 

Warren F. Cressy, Stamford, Connecticut 


How to Prepare a Good Bar Examination Question. 
John W. Perkins, Exeter, New Hampshire 
Parsons Newman, Frederick, Maryland 
Don Hise, Des Moines, Iowa 
William L. Dickson, Portland, Oregon 


What Subjects Should be Included in the Bar Examinations? 
Walter C. Clephane, Washington, D. C. 
Lawrence N. Park, Camden, New Jersey 
Stuart B. Campbell, Wytheville, Virginia 
George Neff Stevens, School of Law, Western Reserve 
University 


General Discussion and Election of Officers of the Conference. 


220 


A Uniform National Bar Examination: 
An Economical Improvement 


By L. Date CorrmMan* 


This article is reprinted from the American Bar Association 
Journal for August 1950 (Vol. 36, p. 623). The Journal commented: 
“Dean Coffman recalls that state-wide bar examinations have been 
developed only in the last fifty years, and that the problem of im- 
proving the means of selection of members of the Bar has been one 
to which the serious attention of the Bar has long been directed. A 
nationwide Standard Bar Examination has been under considera- 
tion for at least two decades, he notes, but the chief difficulty has 
been that of financing such a project. He thinks the Standard Bar 
Examination is really an economical solution. The details of his pro- 
posal are set forth below in this article taken from an address de- 
livered at a Regional Conference on Legal Education and Admissions 
to the Bar held at the University of Colorado. The proceedings of 
this conference will be published.” 


The matter of a Standard Bar Examination has been discussed 
for a period of at least two decades. A joint committee of the Na- 
tioal Conference of Bar Examiners, the American Bar Association 
and the Association of American Law Schools was appointed about 
a year ago. This committee has done some labor, but few ideas have 
been suggested that do not cost money. The idea of a national con- 
ference of representatives of boards of bar examiners, state courts, 
bar associations, law schools and others, costs money. Some thought 
was given to an attempt to get the money from one of the large 
foundations, but nothing concrete has come of it. It seems that it 
is not the principle of the thing, but the money involved that is 
causing some of the difficulty. 

The Standard Bar Examination is suggested as simply one 
means, and an economical method, of improving the quality of bar 
examinations throughout the country. It of course must be accepted 
voluntarily by the various states, and cannot be compulsory. All 
states do not have to accept it, but the more that do, the less it will 
cost the individual applicant. 

First of all, most lawyers agree that there should be a bar exam- 
ination. Most law school teachers do not favor the diploma priv- 


*Dean of the School of Law of the University of California (Los Angeles). 
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ilege. Just the fact of a comprehensive bar examination at the end of 
the law school course keeps the law schools more on their toes and 
is a healthy thing for legal education. The student knows that he is 
not finished with a course when he completes it in the law school. 
He begins to appreciate the real seamlessness of the web in which he 
is enmeshed. Furthermore, the American Bar Association some time 
ago adopted the policy “that graduation from a law school should 
not confer the right of admission to the bar and that every candidate 
should be subject to an examination by public authority to determine 
his fitness”. 

We now have separate bar examinations in all forty-eight states. 
These vary greatly in quantity and quality. The number of questions 
varies from twenty to one hundred. The number of days devoted to 
the bar examination has varied from one to six days. The average 
time allowed for answering a question varies from nine minutes to 
fifty-two minutes.' The numbers examined vary from a mere handful 
to several thousand. There is not much uniformity in the quality of 
the examinations given in the several United States’ jurisdictions, 
and there is very little uniformity in the quality of successive exam- 
inations given in the same jurisdiction. 

There is a great difference among the states in the amount of 
money spent on the examination process. In seven states the cost 
is less than $1000 annually. In twenty states it varies from $1000 
to $5000. In five states it goes from $5000 to $10,000; in two, from 
$10,000 to $20,000; in two more from $20,000 to $30,000; and in four, 
from $56,000 up to almost $100,000.° The Committee of Bar Examiners 
of California has a budget this year of close to $100,000. 

The great majority of the boards of bar examiners do not have 
adequate help. They are composed of practicing lawyers who serve 
usually for a limited time and for little or no compensation. It is a 
public responsibility undertaken by busy lawyers, performed to the 
best of their abilities in the spirit of professional service. Too much 
credit cannot be given to them. Many such boards formulate their 
own questions and grade the examinations. Too often the questions 
deal with minor problems recently decided by the supreme court of 
the state in which the examination is being given, or with matters 
currently on the desk of the busy lawyer. Why not? Those are the 
professional problems with which he is at present concerned. Too 
often such questions do not deal fairly with the fundamental princi- 
ples and standards of the subject on which the question is given. Too 


1.17 The Bar Examiner 52 (1948). 
2.19 The Bar Examiner 44 (1950). 
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often the questions do not call for the searching analysis and the 
application of those fundamental principles and standards to the fact 
situations presented. 

There is little uniformity in the standard of grading examination 
questions in different states. Where several lawyers are grading 
the same question in the same state, unless great care is exercised 
there will be little uniformity. Even when two lawyers understand 
the same grading scale there is apt to be a different standard applied 
by each. I remember that in a law school class right after the war 
one subject was taught by a qualified lawyer who had been in the 
teaching side of the profession for a number of years; another sub- 
ject was taught to this same class by a practicing attorney who was 
doing part-time teaching. Both lawyers were supposed to apply 
the same grading scale. The man with long experience in the teach- 
ing side of the profession found that there was only one B paper in 
the class, no A’s and the rest of the grades were C and D. The part- 
time teacher had no C’s, no D’s, no failures and about half the class 
received A and the other half B. If this can happen on the faculty 
of a first-rate law school, it certainly can and probably does happen 
among bar examiners of the various states. 

I remember also a board of bar examiners in a mid-western state 
arguing vociferously one morning just before the examination as to 
what was the “correct” answer to one of the questions. There was 
a difference of opinion among the examiners. They took a vote finally 
and the majority decided what was the “right” answer. I suppose 
that every student who took the view of the minority was credited 
with a wrong answer. 


PREPARATION OF Questions Is Task FoR EXPERTS 


Preparation of examination questions is hard work. It requires 
experience. Lawyers who have prepared examinations in law schools 
for many years find that some questions are good and some turn out 
to be unsatisfactory. A question that is too easy does not separate 
the sheep from the goats; it does not differentiate clearly between 
the A, B and C men. A catch question will fool some of the top men 
in the class. A question that is too complicated may be handled 
readily by the very superior students but it does not separate B men 
from the C men. 

There is also the criticism that many bar examinations are not 
an accurate test of the training that is being offered by the better 
law schools of the country. A bar examination should not be geared 
to what a lawyer should know after years of experience at the bar; 
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it should be geared to test the training that the student has had in 
our accredited law schools. Of course I do not mean by this that 
questions of local procedure are entirely inappropriate in a bar ex- 
amination. It is also appropriate for some jurisdictions with certain 
peculiar local problems to include these subjects in the examination, 
such as problems of community property in California, water rights 
in some of our western states and civil law in Louisiana. 

There is also the criticism that examinations are sometimes drawn 
so as to make the passing of the examination the prime object of the 
law schools of the state rather than the offering of a sound legal edu- 
cation. The examination calling for legal maxims and hornbook 
definitions is of this type, and I believe that it is fast disappearing 
from the American scene. Of course memorizing maxims and def- 
initions and statutes mean little if the candidate does not understand 
them. Dean Pound tells the story of the candidate who defined an 
incorporeal hereditament as “something issuing from the land”. When 
asked on oral examination to give an example, the candidate said, “A 
tree”. 


STANDARD Bar EXAMINATION SHOULD Cover “Core” SUBJECTS 


These difficulties seem to be inherent in our present procedure 
of giving bar examinations. They are certainly not due to bad faith 
or incompetence. Law teaching is in my opinion just as much a 
specialty of the legal profession as is a trial judgeship or an appellate 
judgeship or any other specialty of what we call the general practice. 
There are very successful practitioners who would make poor teachers 
—and vice versa. There are very successful judges who would make 
poor trial lawyers—and vice versa. A busy and successful practitioner 
in the general practice may have the makings of a successful law 
teacher—if he could devote his full time to the job. But there are many 
practicing lawyers who make terrible part-time teachers simply be- 
cause they do not have the time to spend on the work. The prepara- 
tion and grading of bar examination questions is in much the same 
category. This is particularly true with reference to questions on a 
relatively few of the law school subjects. There are probably about a 
dozen subjects which are covered by close to 90 per cent of the bar ex- 
aminations. I will suggest the subjects of contracts, criminal law, per- 
sonal property, real property, evidence, pleading, torts, constitutional 
law, corporations, equity, agency and negotiable instruments. Other 
lists could be drawn up. I submit that this, or a similar list of core sub- 
jects, is the field in which the Standard Bar Examination could com- 
mence operations. Herbert W. Clark has suggested that there be a 
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national board made up of some nine to fifteen members selected by 
the joint action of the National Conference of Bar Examiners, the 
Section of Legal Education and Admissions to the Bar, and the Asso- 
ciation of American Law Schools.* This board should be under the 
control of practicing lawyers. If it is to be adopted by very many 
states I think that this is practically a necessity. Mr. Clark suggests 
that this board employ a director who would be worth a salary at 
least equal to the highest paid any law teacher. The director should 
have a staff of assistants, perhaps a statistical staff and certainly the 
necessary stenographic staff. The director would pick members of 
law school faculties for recommendation to the board for their selec- 
tion to draw examination questions in this core of subjects, about a 
dozen in number. This board should be able to pay maybe $300 for 
every question prepared plus the brief that goes with it. Two or three 
times the number of questions to be used should be submitted. The 
director and his assistants could analyze the questions, change, amend 
or combine, and submit the questions with briefs attached to the board 
for their final selection. 

The grading of the examinations would be done under the direc- 
tion of this central authority. It would be done by paid experts, and 
procedures should be established to insure uniform grading. The 
applicant in Tennessee would be graded on the same scale with ref- 
erence to these core subjects as the applicant in New York, Colorado 
and California. Procedures probably should be set up by the board 
to review borderline cases. 

The idea of a national examination is not new in other professions. 
The medical profession has it and the accountants have it. Of course 
it is argued that a New York appendix is the same as a California 
appendix while there are variations in property law between New 
York and California. This is true. But there are fundamental prin- 
ciples in these basic subjects which a lawyer in California or a lawyer 
in New York ought to know. The national bar examination is not, 
as I understand it, intended to supplant in its entirety the local ex- 
amination. The local boards could still examine on local procedure 
or such other local problems as they wish. The thought is that there 
are. certain fields in which every man, wherever he intends to practice 
law, should have some competence and on which he should be exam- 
ined in every jurisdiction. Instead of multiplying this job by the 
number of examining jurisdictions, why not do it once, do it compe- 
tently and do it fairly? 


3.19 The Bar Examiner 46 (1950). 
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STANDARD Bar EXAMINATION CouLp Ber SELF-SUSTAINING 


Now the question has been raised about the costs. The costs in 
the individual states now run from less than $1,000 to almost $100,000 
per year. It has been estimated that about $450,000 a year is spent 
by all of the examining boards in implementing the examination pro- 
cess. During the last twenty years about fourteen thousand an- 
nually has been the average number taking the bar examinations. 
A fee of $30 per applicant would come close to paying the total annual 
cost of all examinations. A fee of less than this amount would cer- 
tainly pay the cost of a national examination on the core subjects. 
I believe that a Standard Bar Examination could be made financially 
self-sustaining without an exorbitant fee to the candidates. 


Objections will be based upon state pride, the need for an addi- 
tional local examination and some objections will be based upon a 
simple misunderstanding. I believe that local examiners should 
give an examination on whatever local problems they wish. I be- 
lieve that the Standard Bar Examination is a means by which we can 
increase the quality of the examination, more accurately test the stu- 
dent’s capacity to handle the materials in these core subjects and 
provide a uniform and fair system of grading the examination ques- 
tions. The local examining boards might well welcome the results in 
such a Standard Bar Examination fairly and efficiently conducted in 
these core subjects, as a factor in judging the total result which would 
include whatever examination in local materials they may wish to 
give. It might be particularly helpful in close cases. I believe that 
the courts, the bar examiners and the law schools are interested in 
achieving a better trained Bar and that this can be accomplished by 
closer cooperation and mutual understanding among these three 
groups. 


After all it was only about a half century ago that examinations 
for admission to the Bar were not given on a state-wide basis. We 
have only recently come to examinations conducted under a standard 
of statewide supervision. Is the time not approaching, if it is not al- 
ready here, for the profession to undertake to present an effectively 
and efficiently organized plan for a Standard Bar Examination on a 
national scale to accomplish what are the objectives of all of us? | 


[Other articles in The Bar Examiner on a Standard Bar Examination: Vol. I, 
p. 160 (1932); Vol. I, p. 307 (1932); Vol. V, p. 154 (1936); Vol. IX, p. 76 (1940); 
Vol. X, p. 84 (1941); Vol. XI, p. 86 (1942); Vol. XVII, p. 8 (1947); Vol. XVIII, p. 2, 
16, 96 and 111 (1949); Vol. XIX, p. 42 (1950).] 
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Admission of Attorneys From 
Other Jurisdictions 


By Goscoe O. Far.tey* 


(Editor’s Note: This article is a preliminary report prepared by Goscoe O. 
Farley for the Survey of the Legal Profession. Data in all cases are as of December 
31, 1948, as it was necessary to set a deadline date for the material in all Survey 
reports. The Survey is securing much of its material by asking competent persons 
to write reports in connection with various parts and aspects of the whole study. 

As reports in some fields of the Survey will require two years or more, the 
Survey Council has decided not to withhold all reports until the very last has 
been received but to release reports seriatim for publication in legal periodicals, 
law reviews, magazines and other media. Thus the information contained in Sur- 
vey reports will be given more promptly to the Bar and to the public. Such 
publication will also afford opportunity for criticisms, corrections and suggestions. 

When this Survey has been completed, the Council plans to issue a final com- 
prehensive report containing its findings, conclusions and recommendations.) 


INTRODUCTION 


Most states provide for the admission of attorneys from other 
states (and in a few instances from foreign countries) without the 
necessity of their passing a students’ bar examination. The require- 
ments generally are that such attorney applicants shall have been ad- 
mitted to practice before the highest court of another state and shall 
have engaged in the practice of law for a prescribed period of time, 
usually three or five years. Residence in the admitting state for three 
or six months is a frequent requirement. In some states the admission 
of attorneys from other jurisdictions is on a reciprocity basis; that is, 
the privilege is extended only to attorney applicants from those states 
which grant similar privileges. As would be expected, all states re- 
quire the applicant to be of good moral character, and most states re- 
quire a character investigation report from The National Conference 
of Bar Examiners. 

There can be no valid objection to requirements which tend to 
maintain the high standards of the profession by insuring that a proper 
character investigation is made and that applicants are possessed of 
sufficient ability and learning in the law. But requirements which 
serve only to protect local lawyers from competition, rather than to 
secure for the public a better quality of legal service, can not be justi- 
fied. They constitute barriers which should be abolished for the good 
of the profession. 


*Secretary Committee of Bar Examiners of the State Bar of California. 
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In many instances, lawyers moving from state to state have been 
of doubtful character and questionable ability. The attorney who is a 
failure because of lack of ability, or who acquires a bad reputation be- 
cause of unethical practice, is more likely to move than the successful 
and ethical practitioner. This resultant substantial proportion of attor- 
ney applicants of below-average caliber has tended to cause some 
boards of bar examiners to enforce rigidly the various restraints on the 
admission of attorneys from other states. This policy of course penalizes 
the good lawyer who is desirous of moving. 


The number of attorney applicants admitted in each year varies 
widely among the states, ranging from only one or two in some to a 
hundred or more in others. 


REQUIREMENTS FOR ADMISSION OF ATTORNEY APPLICANTS 


There is very little uniformity in the requirements for admission 
of attorney applicants and it is difficult to generalize concerning the 
several states because of the many variations. This diversity has made 
it impossible sometimes to classify states in this report with exact 
accuracy. 


CITIZENSHIP, RESIDENCE AND AGE: 
Citizenship: 

In all but eight states' an attorney applicant is required to be a 
citizen of the United States at the time of admission to practice law. 
In three states? it is sufficient if the applicant has declared his intention 
of becoming a citizen. 

Residence: 


The majority of states also require the applicant to be a resident 
thereof at the time of admission to practice law, only ten states’ not 
having such a requirement. About one-half of the states require the 
applicant to be a resident for a certain minimum period of time prior 
to admission or, in some cases, prior to making application for admis- 
sion. The usual period required is three or six months, although in 
one instance twelve months’ residence is required.* 

In those states where the residence requirement must be com- 
plied with prior to making application rather than prior to admission, 
it should be kept in mind that usually another two, three or four 
months elapse before the applicant is actually admitted, during which 
period he is also required to reside within the state. 

In fifteen states the applicant is required to state that he intends 
to maintain an office and to practice law in the admitting state. In one 





1See pages 240-242 for footnotes. 
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jurisdiction he is required to state that he intends to become a practi- 
tioner of general law and is not seeking admission for the sole purpose 
of returning to his own state to obtain divorce clients. 


Age: 

In most jurisdictions an attorney applicant must be at least 21 
years of age. In Mississippi and New York, however, the required ages 
are 24 and 26 years, respectively. 


ADMISSION IN ANOTHER JURISDICTION: 

The large majority of jurisdictions requires an attorney applicant 
to be admitted to practice in another state of the United States or the 
District of Columbia, although six states’ include an attorney who has 
been admitted in any country where the common law of England 
constitutes the basis of jurisprudence. In Massachusetts it is sufficient 
if the applicant has been admitted to practice in any foreign country. 
Almost all states require an attorney applicant to be admitted to prac- 
tice before the “highest” court of the jurisdiction from which he comes. 
In a few states® admission to a lower court is sufficient, the term being 
variously phrased, “court of general jurisdiction,” “court of record,” 
“admitted to the bar,” “highest court having power to admit,” or 
“highest court of original jurisdiction.” 


PRACTICE oF LAw: 

Twenty-two jurisdictions’ require an attorney applicant to have 
practiced law for at least five years, thirteen jurisdictions* require only 
three years of practice, and-two” require as long as ten years. In several 
states the length of practice required depends upon the amount of legal 
education, being, for example, three years if the applicant meets the 
state’s own educational qualifications for student applicants, five years 
if he has had at least two years of law study, and eight years if he has 
not.!° Two states'! require five years’ practice unless the applicant is 
a graduate of a law school approved by the American Bar Association 
or Association of American Law Schools. 

Many jurisdictions’? further provide that the required practice 
shall have been done within a certain period of time immediately before 
making application. A common requirement is three years’ practice 
within the five years immediately preceding the filing of the applica- 
tion. There are twelve jurisdictions,'* on the other hand, which pro- 
vide that all of the practice required shall have been done immediately 
before making application, as for example, “at least five years of 
practice next preceding the date of application.” 

In order to comply with the rules in most jurisdictions, the appli- 
cant must have “actively and substantially engaged in the practice of 
law,” or “actually engaged in the practice of law as his principal oc- 
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cupation,””’ or “engaged in the active general practice of law.”'® In 
one jurisdiction,'’ however, he need show only that he was entitled to 
practice law. 

In at least twenty-four jurisdictions'* a judge of a court of record, 
sometimes any judge, is considered to be practicing law within the 
meaning of this requirement. In about twenty-six jurisdictions’ teach- 
ing in a law school is considered as practice. Sometimes this is limited 
to American Bar Association approved law schools. Many examining 
boards consider legal work by a government lawyer”® or the per- 
formance of legal work by an Army or Navy officer”! as practice. In 
evaluating military legal service, where the applicant has performed 
other duties in addition to those of a legal officer, some examiners will 
give the applicant credit for the proportion of legal work performed; 
that is, if he spent one-third of his time over a three-year period in 
legal work, he will be given credit for one year’s practice.” 

A few of the comments received from bar ¢xaminers concerning 
the requirements of law practice were: 


“More applicants for admission on motion have been refused 
such admission for failure to meet requirements of practice than 
those denied admission for failure to meet moral and ethical 
standards. The examining committee interprets rules in this re- 
gard very strictly. While some modification of rules might be made, 
it would be difficult to say just how rules should be modified. 
Also there always would be borderline cases where apparent 
hardship would result from denial of admission.” 


“The practice in another state, district or territory must be 
‘active and continuous’ and the ‘active and continuous practice’ re- 
quired must occur in one state, district or territory.” 

“We do not regard insurance adjusting, work in a trust de- 
partment of a bank, etc., as practice of law.” 

“Employment as a law school instructor or legal work as an 
cfficer in the Army or Navy is not considered to meet our re- 
quirement of five years’ actual practice in the highest law court in 
order to apply for admission without examination. However, such 
experience is given consideration by the committee in determining 
the qualifications and fitness of applicants.” 


The principal reason for the requirement that an attorney applicant 
shall have practiced law for a period of time is to prove his ability in 
the law, since by virtue of such practice he avoids, in most states, the 
necessity of taking an examination and, in other states, of meeting 
educational standards. Practice of law for a substantial period of time 
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is therefore needed and the requirement of twenty-two states of five 
years’ practice would not seem to be unreasonable. 


A requirement that the applicant shall have practiced law within 
a period of one or two years before making application appears de- 
sirable, for if practice is to be evidence of ability and learning in the 
law, it should be fairly recent. However, as stated previously, the rule 
in some states requires practice for three, four, five or more years 
“immediately preceding making application.” Such a rule is not recom- 
mended because it, in effect, compels the applicant to file his applica- 
tion while still practicing law. A better rule would require three years’ 
practice in the preceding five years, or five years in the preceding 
seven. 


Pre-LEGAL EDUCATION 

In thirty-two jurisdictions** an attorney applicant does not have 
to show any pre-legal education, other than that which he was re- 
quired to possess when first admitted to the bar. In ten jurisdictions** 
an applicant is required to possess the same pre-legal education re- 
quired of student applicants, the requirement usually being two years 
of pre-legal college work,”° but in one state it is four years,*° and in 
another it will be four years as to those starting the study of law after 
1948." In Illinois, if an applicant is admitted in a jurisdiction requiring 
two years of pre-legal college work, he is required to have only five 
years of practice; otherwise he must have eight years of practice. In 
Texas those who have practiced seven years, but less than ten, are 
required to have the same pre-legal education as that required of 
student applicants. Those who have practiced more than ten years may 
be admitted without this qualification. 


LEGAL EDUCATION 

Substantially the same states** that require no showing of pre- 
legal education by attorney applicants require no showing of legal 
education. Seven states*® specify the legal education required, varying 
from two years of law study of any kind to graduation from an ap- 
proved law school. Five other states*® provide that the attorney appli- 
cant shall meet the same legal education standard as required of 
student applicants. In Massachusetts and Texas the matter is left to 
the discretion of the board of bar examiners. 


EXAMINATION IN Law 

These states require attorney applicants to take an examination 
in law: Alabama, Arizona, California, Delaware, Florida, Idaho, 
Louisiana, Nevada, New Jersey, Washington and West Virginia. The 
examination required in Alabama, Arizona, Florida, Idaho, Louisiana, 
Nevada, New Jersey and West Virginia is the regular students’ bar 
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examination. In California and Washington a special examination for 
attorney applicants is given. In Delaware the examination may be 
either a special examination or the regular students’ bar examination 
in the discretion of the board of bar examiners. 

In Montana the court may require an attorney applicant to take 
the regular bar examination if he has been long out of practice or has 
been in practice only a short time. In New Mexico the board of bar 
examiners is considering establishing a requirement that attorney ap- 
plicants shall be examined in law. In New York, South Dakota, Utah 
and Kansas the committee may require an attorney applicant to take 
the bar examination if it is not satisfied that he has had sufficient legal 
practice. In Texas the board of examiners may require an attorney 
applicant to take the regular bar examination or impose such other 
test it deems proper if it is not satisfied with the applicant’s legal edu- 
cation. In South Carolina, Georgia and the District of Columbia an 
attorney applicant is required to take the bar examination if the state 
from which he comes does not extend reciprocity to members of the 
bar of those jurisdictions. 


Record of Attorney Applicants in Examinations 1943 Through 1947 


Number Number Percentage 


State Taking Passing Passing 
RSet Actions ccbaapicconceaiasioaiore (not available) 
EE ee PERT cet ETE (not available) 
ik thai sce tenieecnneonccbciataniaiiicoucin 956 429 45.0 
ETE Ae ORCC ree ae (not available) 
aT ahiaiaeiatiditelia dal ieniinlictediiatinioees 401 199 49.5 
i ahaihesistlelciceabsiicbeinenectophaciieianniieeiacins (not available) 
aah ili acasaiitioigeainscenabiionsedisiews tate 88 19 21.6 
ik ccinriseiciednbsniconntnaniiexaitiona 90 59 65.5 
Washington (1947-48) —.......00.0..0....... 7 4 57.0 
PN I i iced enncnsicnennrtone 16 11 68.7 
aide neicctepsshsaniesicblibacainahidnin 4 2 50.0 
Ni isos scsiteiienidenlcinisieiieniepiien 18 11 61.1 


In California and Washington the special examination for attorney 
applicants is given twice, and in Delaware once, a year. The special 
examination for out-of-state lawyers has been given in California since 
1932. During the first ten years or so the questions were of a short- 
form type, requiring an answer of only two or three sentences. Since 
about 1942, however, the questions have been of the analytical-essay 
type, requiring some ability to discover the legal problems involved. 
The examination is based largely on California law, the subjects of 
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community property and pleading and practice usually being stressed. 
There are three questions given in each of the four sessions of 3% 
hours each. The grading is done by a staff of four experienced lawyers 
who have had an average of over ten years’ practice. The answers of 
those applicants who come close to passing are reviewed by a fifth at- 
torney for errors and undue severity in grading, and a fair proportion 
in this group is given a passing mark by him. In Delaware there is no 
prescribed type of examination. In certain cases it is oral and in others 
it is a written examination. In case of a written examination the board 
occasionally requires the applicant to take the entire students’ bar 
examination. Usually, however, the applicant is given a few questions 
upon different subjects selected from the examination. The attorneys’ 
examination has been given in Washington only since 1947. It is 
described as consisting of questions in both general and local law. 

Comments received from bar examiners concerning an examina- 
tion for attorney applicants include: 


“My opinion is that applicants should be required to pass the 
regular bar examination or in the alternative be graduates of 
American Bar Association approved law schools.” 

“Examinations for attorney applicants are usually unfair. An 
attorney from another jurisdiction should be admitted on his rec- 
ord, and possibly the best plan would be to have the admission 
standards of each jurisdiction accredited in some way—like law 
schools are now accredited by the Council of Legal Education and 
Admissions to the Bar of the American Bar Association, or by the 
Association of American Law Schools—and to admit any applicant 
from an accredited jurisdiction as soon as he can meet the residence 
requirements. His first admission in the new jurisdiction could be 
provisional for a period, say, of from one to three years, or he 
could be required to associate himself with a resident lawyer 
for a given period of time before his admission would become 
final.” 

“We are of the opinion that an examination would be helpful.” 


“Some members of the examining committee have commented 
on the fact that attorney applicants from this state are required 
to take examinations in some states, while applicants from those 
states may be admitted in this state without examination.” 


Morat CHARACTER 

Of all the qualifications prescribed for admission to practice, good 
moral character no doubt is the most important. All jurisdictions re- 
quire the applicant to be of good moral character, and all but two 
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jurisdictions*! say they place the burden of proving good moral charac- 
ter upon the applicant. Thirty-four states** obtain an investigation re- 
port on all attorney-applicants from The National Conference of Bar 
Examiners. Three other jurisdictions** obtain such reports on appli- 
cants who present some question as to their eligibility. This Conference 
is composed of members of the law examining boards and character 
committees of the several states and the District of Columbia. The in- 
vestigations made by it are thorough and rarely does it fail to ascertain 
whether an applicant has ever engaged in any unlawful or unethical 
practices. Through the years this organization has developed lawyer 
correspondents in almost every county in the United States so that it 
is enabled in a relatively short space of time to obtain accurate in- 
formation on an applicant. Because of its experience and superior 
sources of information, it can make an investigation much more search- 
ing, and in shorter time too, than the ordinary local board of bar 
examiners. Also, it can detect the applicant who, after having been re- 
jected in one state for want of good moral character, applies for ad- 
mission in another state. It would be impossible for each local examin- 
ing board to deal adequately with this sort of situation. It would seem 
to be highly advisable for all jurisdictions to make use of the facilities 
of The National Conference of Bar Examiners for character investiga- 
tions. 

A number of jurisdictions*‘ require the attorney applicant to be 
sponsored by one, two or sometimes three members of the bar. A letter 
from the grievance committee of the community in which the applicant 
has practiced, stating whether any complaints have been made against 
him and, if so, the charges, findings and disposition of each one, us- 
ually is obtained. A certificate from the court before which the appli- 
cant is licensed to practice showing that he is a member in good stand- 
ing is another frequent requirement. 

In some states** the matter of an applicant’s character is not passed 
upon by the board of bar examiners, but instead by a special character 
committee. Sometimes there is a character committee for this purpose 
in each county, or judicial district.*® 

In about one-third of the jurisdictions the committee investigating 
the character of the applicant has power to subpoena and administer 
oaths to witnesses, and to take depositions. In all but about ten juris- 
dictions attorney applicants are required to appear in person before 
the examining committee for personal interview and interrogation re- 
garding moral character. Some committees require all applicants to 
make a personal appearance; others require only those about whom 
there is some doubt to appear. 
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In California, Florida and one judicial district in New York at- 
torney applicants are fingerprinted and the prints checked with the 
Federal Bureau of Investigation. 


Seven jurisdictions replied “no” to the question “Do you consider 
your present method of investigating the moral character of an attor- 
ney-applicant from another jurisdiction satisfactory?” One of these 
jurisdictions stated that obtaining a report from The National Con- 
ference of Bar Examiners would make its method satisfactory. Several 
others stated that if the bench and bar of the locality from which the 
applicant came would make an investigation and render a report, it 
would improve the procedure. 


Some of the other states which do consider their method of charac- 
ter investigation satisfactory suggested improvements. A few of these 
suggestions are (1) six months’ residence requirement, (2) finger- 
printing, and (3) elimination of the power of the state supreme court 
to reverse the findings and recommendations of the character com- 
mittee. 

It is infrequent that an applicant who has actually been convicted 
of a crime or disciplined for a serious offense by a grievance commit- 
tee is not discovered, if he attempts to conceal his record, by an in- 
vestigation such as is made by The National Conference of Bar Exam- 
iners. In these cases it is an easy matter for the examining committee 
to justify its rejection of his application. On the other hand, the appli- 
cant who has never been convicted of a crime or disciplined by a 
grievance committee, but nevertheless is known to be an unethical 
practitioner by his fellow lawyers, often is able to get his application 
accepted by the examining board. There are several reasons for this. 
In the first place, the information obtained by The National Conference 
of Bar Examiners is confidential (it needs to be so, else many sources 
of information would be closed to it) and hence occasionally an exam- 
ining board will have derogatory information about an applicant, and 
not be able to use it. This insufficiency can sometimes be overcome by 
skillful interrogation of the applicant so as to get him to admit the 
wrongdoing, or by proving it through another (not confidential) 
source. Another reason is that it not too infrequently happens that an 
applicant’s fellow members of the bar are so glad to see him leave the 
state they all unite in writing laudatory letters recommending him for 
admission elsewhere! A few instances are known where it was neces- 
sary to write to lawyers in an adjoining county to obtain accurate in- 
formation about an applicant. A third reason is that almost any law- 
yer, regardless of his want of ethics, has some friends at the bar who 
will recommend him for admission. So the examining committee finds 
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itself with a file of fifteen or twenty favorable letters and a like num- 
ber of unfavorable letters. In such case the applicant is likely to say 
that all of his troubles were due to politics and if he appears to be a 
half-way decent person, the board is likely to give him the benefit of 
the doubt. The only way undeserving applicants in this category can 
be kept out is by very searching and painstaking investigations and 
by the cooperation of all members of the bar. 

Application forms generally require the applicant to state under 
oath whether he has ever been charged with or convicted of any crime 
and, if he has, to furnish the examining committee with complete de- 
tails. This works satisfactorily in most cases because few applicants 
will actually perjure themselves. But occasionally there is an applicant 
who, knowing he will not be admitted if his offense is known, will fail 
to disclose a criminal record. It happens once in a while that such rec- 
ord will not be discovered by the ordinary investigation because, for 
example, the offense may have occurred in a different state from the 
one in which he has practiced law. For such cases, and also for the 
occasional applicant who is impersonating another person, the best pro- 
tection is to have the applicants’ fingerprints checked by the Federal 
Bureau of Investigation. 


RECIPROCITY 


Eleven states** grant admission privileges to attorney applicants 
only if the state from which the applicant comes grants similar privi- 
leges to their own attorneys. In Oregon the statutes provide for ad- 
mission based upon reciprocity but as a practical matter it is said not 
to be observed. In Oklahoma, in addition to the usual reciprocity rule 
that if the state from which the applicant comes does not grant lawyers 
from Oklahoma the right of admission on motion the applicant must 
take the bar examination, there is the further provision that if the 
state from which the applicant comes does grant admission of Okla- 
homa attorneys upon motion, but its rules are more stringent and 
exacting and fees required are higher than those in Oklahoma, the 
admission of such applicant shall be governed by the same rules and 
he shall pay the same fees which would apply to applicants from Okla- 
homa seeking admission to the bar in the applicant’s home jurisdiction. 


FEES 


The application fee for attorney-applicants varies from $5 to $250, 
the most common fee being $100. States using the services of The 
National Conference of Bar Examiners for character investigations 
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either pay $50 out of the application fee or require the applicant to 
pay the sum directly, for the Conference report. 


Fee 
(Including National Conference 
of Bar Examiners’ fee if that 


service used) Number of Jurisdictions 

$ 5 1 
10 4 
15 2 
20 1 
25 2 
30 1 
35 2 
50 10 
70 1 
75 3 
100 14 
125 2 
150 4 
175 1 
250 1 


RELAXATION IN RULES FOR VETERANS 


Many states** have relaxed their rules in certain respects in favor 
of the war veteran. In Arkansas and Missouri if he has not practiced 
the required three years, he may still be admitted if in the judgment 
of the board of examiners he is sufficiently grounded in law. In Cali- 
fornia, Colorado, Michigan, Wisconsin and Oregon the time spent in 
military service is excluded in determining whether the applicant has 
practiced within the required period of time prior to applying for ad- 
mission. In Minnesota, Mississippi, New Hampshire and Texas the 
time spent in military service, or at least a portion of it, is substituted 
for practice of law. A number of other states give credit for legal work 
performed in military service towards practice of law. Some others 
waive their residence requirements. 
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TiME REQUIRED TO OBTAIN ADMISSION 
The time usually elapsing between the filing of an application and 
actual admission to practice as estimated by the various boards of bar 
examiners, is shown below: 


Time Required Number of Jurisdictions 
“A few days” 1 
“A few weeks” 3 

One month 5 

Two months 5 

Three months 12 

Four months 11 

Five months 4 

Six to twelve months 5 


In states requiring attorney applicants to take an examination the 
time interval between application and admission is of necessity longer 
than in those states not requiring an examination. Of course if a 
serious question of eligibility, such as moral character or extent of 
practice is presented, more time is required before admission. 


ADMISSION FOR A SPECIAL PURPOSE (PRO HAC VICE) AND 
TEMPORARY LICENSES TO PRACTICE Law 


Apmission Pro hac vice 

Practically all states permit an attorney from another jurisdiction 
to appear pro hac vice in a particular cause. A number of states,*® how- 
ever, require such an attorney to become associated with local coun- 
sel. In Idaho and Utah admission pro hac vice is on a reciprocity basis, 
these states allowing an out-of-state attorney to appear for the conduct 
of a single cause under the same circumstances as their own attorneys 
are permitted to appear in his jurisdiction. 


TEMPORARY LICENSE 

In Texas an out-of-state attorney applying for a license is given 
a temporary certificate for a period of two years. If he remains in good 
standing he is then given a license. In Connecticut the applicant’s 
initial license is a temporary one for one year. 


Number of Attorneys Admitted From Other Jurisdictions 


The number of attorney applicants admitted in selected years 
since 1938 from the several states and the District of Columbia is 
shown in the following table. These figures were obtained for the most 
part directly from bar examiners in the various jurisdictions. A few 
figures were taken from data published by The National Conference 
of Bar Examiners. 
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STATE 1938 1940 1942 1944 1946 1947 1948 





Re. oe. @ 2 1 0 0 0 0 
Arizona ...... (pram ae 7 5 12 12 24 0 
Arkansas ..... . 4 4 2 4 4 5 8 
California .. ee 25 26 85 145 90 95 
, Colorado 5 . 2 5 13 10 36 22 15 
Connecticut . ne 3 5 3 14 11 8 
Delaware ..... — 0 2 6 5 0 2 
District of Columbia ...100 33 27 36 127 284 163 
EE . 26 30 24 25 82 54 32 
Georgia (Estimated) ... 17 17 17 17 17 17 17 
Idaho .... ork 4 1 0 6 1 2 2 
Tilinois ................ . 82 74 61 52 141 70 37 
Indiana . aes s 21 2 6 13 14 3 
Iowa a 4 5 4 5 4 3 
Kansas . ae 10 3 8 1 15 0 3 
Rentutky ....................... Hi 9 4 4 10 17 9 
Louisiana ee ’ Since 1940—Two (2) 
Maine ....... 2 oi 3 3 3 10 6 7 | 
Mervyiend ................ 13 13 14 7 55 35 26 | 
Massachusetts ..... 26 21 21 23 43 43 33 
EE 8 17 8 26 18 19 
Minnesota ...... ee 5 4 5 28 24 3 
Mississippi ............ 8 7 2 8 3 6 0 
i ERT | 6 10 12 40 36 6 
Montana : 0 5 2 5 12 10 10 
Nebraska ............... : 8 3 3 5 14 18 4 
Nevada .... eee 3 5 2 3 4 7 13 
New Hampshire .... 6 6 4 0 21 12 6 
New Jersey ..... 1 9 8 5 25 15 20 
New Mexico .... _- 5 2 6 32 11 5 
New York 35 16 28 29 57 74 54 
North Carolina 6 7 2 2 7 7 4 
North Dakota .... 1 0 0 2 2 2 3 
Ohio . . 3 16 14 10 9 17 12 
Oklahoma 10 9 2 26 23 11 9 
Oregon .... 8 6 3 9 20 14 17 
Pennsylvania 10 4 6 9 5 6 8 
Rhode Island ..... 0 0 0 0 1 2 1 
South Carolina 7 2 9 2 13 7 6 
South Dakota ey 0 0 0 0 0 0 
Tennessee . 24 13 12 17 38 33 38 
Texas 2 0 4 6 50 16 42 
Utah 3 3 1 1 4 7 6 
Vermont . 1 2 3 1 1 5 2 
Virginia . 33 31 17 16 51 41 24 
4 Washington 7 8 4 9 13 5 9 
West Virginia 0 1 1 1 7 2 0 
Wisconsin ........ 8 3 9 9 7 8 5 
“ Wyoming . 0 3 4 0 7 2 1 
TOTALS 629 458 413 510 1255 1114 790 
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CONCLUSIONS AND RECOMMENDATIONS 


1. Requirements that do not reasonably assist in assuring that 
incoming lawyer applicants are of good moral character and have a 
sufficient learning and ability in the law, but instead serve only to 
restrict the admission of out-of-state attorneys in order to lessen the 
competition with local lawyers, are indefensible and should be abolished 
at once. 

2. Residence in the admitting state should not be required for a 
period longer than three months prior to filing application, or six 
months prior to date of admission. 

3. Five years’ active and substantial practice of the law in a sister 
state, District of Columbia, or territory of the United States, within 
the preceding seven years, should be sufficient practice to qualify one 
as an attorney applicant. Teaching in an approved law school and 
serving as judge of a court of record should be considered equivalent 
to practice of law for this purpose. Time in military service during 
war should be excluded from the seven years. Reasonable credit 
should be given for legal work performed in military service. 

4. It is strongly urged that all states make use of the character 
investigation service of The National Conference of Bar Examiners. 
Fingerprinting of applicants is desirable. Fees charged for admission 
should be sufficient to defray the cost of an adequate investigation. 

5. Rules based on reciprocity which grant admission privileges 
to incoming lawyers only if the state from which the applicant comes 
grants similar privileges, do not serve any legitimate purpose and 
should be repealed. 

6. So long as some states have higher standards for the admis- 
sion of student applicants the states having the higher standards are 
warranted in requiring incoming lawyers from other jurisdictions to 
conform to their higher standards. This can be accomplished by in- 
sisting that attorney applicants meet prescribed pre-legal and legal 
educational qualifications, or by requiring such applicants to pass an 
examination in law. If the passing of a regular bar examination is made 
mandatory, it is suggested that five years’ practice in another jurisdic- 
tion be deemed the equivalent of the prescribed educational qualifica- 
tions to take the examination. 


FooTNOTES 


1Arkansas, Delaware, Georgia, Idaho, Maine, Oklahoma, Oregon, Virginia. 

“Idaho, Oklahoma, Oregon. 

’District of Columbia, Florida, Georgia, Illinois, Kentucky, Louisiana, Massa- 
chusetts, Michigan, Montana, Ohio. 
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4North Carolina. 

®California, Colorado, Illinois, New York, Oregon, Utah. 

6Colorado, District of Columbia, Maryland, Nebraska, New Hampshire, Rhode 
Island. 

TArizona, Connecticut, District of Columbia, Georgia, Idaho, Indiana, Iowa, 
Kansas, Kentucky, Maryland, Massachusetts, Minnesota, Nebraska, New Jersey, 
New York, North Carolina, Ohio, Oklahoma, South Carolina, Washington, Wis- 
consin, Wyoming. 

S8Arkansas, Delaware, Maine, Michigan, Mississippi, Missouri, New Hampshire, 
New Mexico (3 years to take bar examination; 7 years to qualify for admission on 
motion), North Dakota, Oregon, Utah, Vermont, Virginia. 

°Florida, Rhode Island. 

10T]linois. 

11District of Columbia and Kentucky. 

12Arkansas, California, Colorado, Florida, Georgia, Idaho, Indiana, Iowa, 
Kansas, Kentucky, Michigan, Minnesota, Nebraska, Ohio, Oklahoma, Oregon, 
Pennsylvania, South Carolina, Texas, Utah, Virginia, Washington, Wisconsin, 
Wyoming. 

13Arkansas, Florida, Georgia, Indiana, Kansas, Michigan, Minnesota, Ohio, 
Oklahoma, Pennsylvania, South Carolina, Texas. 

14California. 

15Tdaho. 

16Rhode Island. 

17New Jersey. 

18Arizona, Arkansas, California, Colorado, Georgia, Illinois, Indiana, Iowa, 
Kansas, Maryland, Minnesota, Mississippi, Missouri, New Hampshire, North Caro- 
lina, Oklahoma, Oregon, Pennsylvania, South Carolina, Tennessee, Texas, Utah, 
West Virginia, Wyoming. 

19Arizona, Arkansas, California, Colorado, Georgia, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Ne- 
braska, North Carolina, Oklahoma, Oregon, Pennsylvania, South Carolina, Ten- 
nessee, Texas, Utah, Virginia, Washington. 

20Arizona, California, Colorado (Provided he is admitted in jurisdiction where 
employed), Connecticut, District of Columbia, Illinois, Indiana, Kansas, Iowa, 
Maryland, Massachusetts, Oklahoma, Oregon, Mississippi, Missouri, Nebraska, 
New York, North Carolina, Pennsylvania, South Carolina, Tennessee, Utah, West 
Virginia, Wisconsin. 

21Arizona, California, Colorado (if of same nature as performed by civilian 
attorneys), Florida, Iowa, Kansas, Maryland, Minnesota, Mississippi, Missouri, 
New York, North Carolina, Oklahoma, Oregon, Tennessee, Texas, Utah, Wisconsin. 

*2California, Florida. 

‘ 23Alabama, Arizona, Arkansas, California, Colorado (If 8 years of practice), 
Delaware, District of Columbia, Florida, Georgia, Idaho, Iowa, Maine, Maryland, 
Minnesota, Mississippi, Nevada, New Jersey, New Mexico, New York, North Caro- 
lina, North Dakota, Oklahoma, Rhode Island, South Carolina, South Dakota, 
Tennessee, Utah, Virginia, Washington, West Virginia, Wisconsin, Wyoming. 

24Connecticut, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, 
Ohio, Oregon, Vermont. 
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25Connecticut, Indiana, Nebraska. 

26Pennsylvania. 

27Connecticut. 

*8Arizona, Arkansas, California, Colorado (If 8 years of practice), Delaware, 
District of Columbia, Florida, Georgia, Iowa, Kansas, Maine, Maryland, Minnesota, 
Mississippi, Nevada, New Hampshire, New Jersey, New Mexico, New York, North 
Carolina, North Dakota, Oklahoma, Rhode Island, South Carolina, Tennessee, Utah, 
Virginia, Washington, West Virginia, Wisconsin, Wyoming. 

2°Connecticut, Illinois, Indiana, Louisiana, Montana, Nebraska, Pennsylvania. 

““Kentucky, Michigan, Missouri, Ohio, Oregon. 

*1Towa, Michigan. 

82Alabama, Arizona, California, Colorado, Delaware, District of Columbia, 
Florida, Idaho, Indiana, Iowa, Kentucky, Maine, Maryland, Minnesota, Missouri, 
Nebraska, Nevada, New Mexico, New York, North Carolina, Ohio, Oklahoma, 
Oregon, Pennsylvania, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, 
Washington, West Virginia, Wisconsin, Wyoming. 

33Connecticut, Illinois, Rhode Island. 

*4Arizona, California, Colorado, Connecticut, Indiana, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Montana, New Mexico, North Carolina, North 
Dakota, Pennsylvania, South Carolina, Washington. 


35Arkansas, Colorado, Connecticut, Georgia, Mississippi, Nevada, New Jersey, 
New York, Pennsylvania. 

36Connecticut, Georgia, Illinois, New Jersey, New York, Pennsylvania. 

37District of Columbia, Georgia, Mississippi, New Hampshire, North Carolina, 
Oklahoma, South Carolina, Tennessee, Texas, Utah, Virginia. 


38Arkansas, California, Colorado, Florida, Iowa, Maryland, Michigan, Minne- 
sota, Mississippi, Missouri, Montana, Nevada, New Hampshire, Oregon, Rhode 
Island, Texas, Washington, Wisconsin. 


8%Arizona, Delaware, District of Columbia, Idaho, Kansas, Mississippi, Ne- 
braska, Nevada, New Hampshire, New Mexico, North Dakota, Oklahoma, Oregon, 
Pennsylvania, Rhode Island, Virginia, Wyoming. 


Ir Pays To BE IMMIGRANT (?) 

A notice was sent by the Texas Board of Law Examiners to all 
applicants, advising them that the regular bar examination was being 
postponed one month. The notice stated that all applicants who in- 
tended to take the regular examination were to report at eight o’clock 
on the morning of March 8 and that all immigrant attorneys who did 
not intend to take an examination were to report at two o’clock on 
March 8. Two or three days before March 8 a foreign born boy came 
into the Board’s office, proudly displayed his notice and said, “I finally 
got a break.” When asked “how is that,” he replied that he was going 
to get a license without taking the examination as he was an immigrant 
attorney. 
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Requirements For Admission to Practice 
in the Federal Courts 
By Homer D. Crotry* 


(This article is also a preliminary report prepared for the Survey of the Legal 
Profession in accordance with the procedure outlined in the Editor’s Note on page 
227. Data in all cases are as of December 31, 1948.) 

The subject of this review—Requirements for Admission to Prac- 
tice in the Federal Courts—can be classified into five parts: First, 
Admission to the Supreme Court of the United States; Second, Admis- 
sion to the Courts of Appeals of the United States for the eleven 
circuits; Third, Admission to the District Courts of the United States, 
other than the District of Columbia and the Territories; Fourth, Ad- 
mission to the territorial courts and to the District Court for the 
District of Columbia; and Fifth, The problem of uniformity in rules. 


Supreme Court of the United States 


Admission to the Supreme Court of the United States is permitted 
to an attorney who has been admitted to practice for at least three 
years in the highest court of a state or territory. With his application 
must be filed character references by two attorneys resident in the 
state or territory in which he has been admitted, who affirm that his 
personal and professional character and standing are good.' Prior to 
the adoption of the present language in 1925, the rule required that 
applicant’s “private and professional character shall appear to be fair.” 
Evidently the court felt that the word “fair” had a certain archaic 
flavor and doubtless would connote something less than “good.” A 
member of the bar of the Supreme Court of the United States moves 
the attorney’s admission in open court. When the motion is granted 
the applicant subscribes an oath to demean himself as an attorney and 
counsellor of the Supreme Court uprightly and according to law, and 
to support the Constitution of the United States. 

The Supreme Court also permits a foreign attorney who is quali- 
fied to practice in the highest court of any foreign state which extends 
the same privilege to members of the bar of the United States Supreme 
Court, to appear specially for purposes limited to a particular case.” 





*Member Board of Governors of State Bar of California and former Chairman 
of California Committee of Bar Examiners. 

1Revised Rules of the Supreme Court of the United States, effective February 
27, 1939, 83 L. Ed. 1629, Rule 2, as amended June 5, 1944, 88 L. Ed. 1602, and October 
18, 1946, 91 L. Ed. 2111. 

“Ibid. 
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Courts oF APPEALS 


Admission to the Courts of Appeals in each of the ten numbered 
circuits of the United States and in the United States Court of Ap- 
peals for the District of Columbia, is governed by rules which have 
been adopted in each circuit.’ 

Although there are many similarities, the rule in each circuit 
differs slightly from the rule in each other circuit. Admission to the 
Courts of Appeals is usually upon oral motion in open court by a 
member of the bar of the court, although in the Courts of Appeals for 
the Fifth, Eighth, Ninth and Tenth Circuits admission is provided for 
by presenting evidence of prior admission to the bar of another court 
and by taking the attorney’s oath. In five of the circuits written appli- 
cations for admission must be filed preceding the court appearance at 
which the motion is acted upon. The Court of Appeals for the District 
of Columbia has more elaborate proceedings in this respect than any 
other Court of Appeals and will be commented upon separately here- 
after. 

Attorneys who are eligible for admission are (a) those who have 
been admitted to the Supreme Court of the United States,* (b) those 
who have been admitted to the Court of Appeals in another circuit,* 
(c) those who have been admitted to any United States District Court,® 
and (d) those who have been admitted to the highest court of a state.’ 
In only one circuit’ is there a requirement that the attorney must 
maintain an office within its limits. 


In three of the circuits the rule requires that the applicant’s private 
and professional character must be good,’ but in the Second Circuit 
the applicant’s character must appear to be fair. In the Eighth Circuit 


3First Circuit, Rule 7; Second Circuit, Rule 6; Third Circuit, Rule 8; Fourth 
Circuit, Rule 7; Fifth Circuit, Rule 7; Sixth Circuit, Rule 7; Seventh Circuit, Rule 
6; Eighth Circuit, Rule 6; Ninth Circuit, Rule 8; Tenth Circuit, Rule 7; Court of 
Appeals for the District of Columbia, Rules 7 and 71. 

4All Courts of Appeals permit this. 

5First, Second, Third, Seventh, Eighth and Tenth. 

6First, Second, Fourth, Fifth, Sixth and Eighth. The Court of Appeals for the 
Sixth Circuits require that the attorney must have been admitted to the highest 
court of the state in which he resides. The Tenth Circuit requires that he be ad- 
mitted to the Supreme Court of any state in the Tenth Circuit. 

7Second, Third, Fourth, Sixth, Seventh, Eighth and Ninth. The Fourth and 
District of Columbia requires an applicant either to have been admitted to the. 
United States Supreme Court or to the District Court of the District of Columbia. 
In three of the circuits (Third, Ninth and Tenth) the attorney must have been 
admitted in a District Court in such circuit. 

8Second. 

®Third, Fourth and Seventh. 
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the application must be accompanied by a certificate of good standing 
from a judge or clerk of the court in which applicant is admitted to 
practice, and must certify that he is of good moral and professional 
character. The showing of good character is required in the Ninth 
Circuit only where the applicant bases his admission to practice upon 
his admission to the highest court of any state or territory. Except 
in the District of Columbia there is apparently no investigation of an 
attorney’s character. In answer to a request as to what investigation 
was made by the court in the Fifth Circuit, the clerk gave the reassur- 
ing reply that “There is nothing you need worry about.” 

The most elaborate requirements for admission to any Court of 
Appeals are those for the United States Court of Appeals for the Dis- 
trict of Columbia.'° Here an applicant must have been admitted to 
practice either in the United States Supreme Court, the District Court 
for the District of Columbia, or must be an attorney or counsellor in 
good standing in the highest court of a state, territory or insular posses- 
sion of the United States, three years prior to making his application 
for admission before the Court of Appeals (except when he bases his 
admission upon admission to the bar of the District Court for the Dis- 
trict of Columbia). His application must give detailed information 
about his professional life and must be accompanied by statements 
signed by two members of the bar of the Court of Appeals in the Dis- 
trict of Columbia, who are resident within the state of applicant’s 
residence, that the personal and professional character and standing 
of the applicant are good.} For admission after July 1, 1944, each 
applicant for admission, except those in good standing in the Supreme 
Court of the United States or the District Court of the United States 
for the District of Columbia, must have completed two years of college 
work or its equivalent and have graduated from a law school requiring 
three years full-time work or a longer course if part-time, and which 
law school complies in substantial respect with the accreditation re- 
quirements of the American Bar Association. By virtue of the fact that 





10Rules 7 and 71. 

+Editor’s Note: It has been explained previously that the data herein are as of 
December 31, 1948, to make material in all Survey Reports uniform. However, on 
this point it should perhaps be noted that on July 1, 1949, the United States Court 
of Appeals for the District of Columbia adopted an amendment to its rules to pro- 
vide: “An applicant who furnishes a certificate from a court other than the United 
States District Court for the District of Columbia shall, at the time of filing his 
application, pay to the clerk the established fee of $50 charged by The National 
Conference of Bar Examiners to finance an investigation of the character and fit- 
ness of such applicant.” Attorneys seeking admission on comity to the United 
States District Court for the District of Columbia are, of course, also investigated 
by the Conference. 
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admission to the United States Supreme Court qualifies an applicant, 
he can become admitted to the Court of Appeals for the District of 
Columbia although he would not be accepted for admission in the 
District Court. 


No good reason occurs to the writer why the rules of the Courts 
of Appeals should not be uniform, except, perhaps, those for the Court 
of Appeals for the District of Columbia. In many respects this latter 
court takes on the aspect of the highest court in a state and the re- 
quirements for practice before it should not be lower than those re- 
quired for admission to the District Court of the District of Columbia. 
The provision which requires admission to the bar of one of the states 
for three years before application is filed for admission to the bar of 
the Court of Appeals for the District of Columbia is evidently copied 
after the requirement of the United States Supreme Court. In no other 
circuit is such a requirement necessary. This requirement seems to 
be of doubtful validity. 


District Courts 

The District Courts of the United States in this section of the re- 
view will be limited to those district courts other than the District 
Court for the District of Columbia and the territorial courts. An 
examination of the rules relating to admission to practice in the District 
Courts discloses a very wide diversity relating both to qualifications 
of applicants and procedures. A study of the rules of the District 
Courts in the first place is made very difficult due to the fact that 
there is no single work of reference which covers them all. Since the 
compilation by Pike & Fisher of the Federal Rules Service starting in 
1939, the rules of the Federal District Courts, including those relating 
to admission, have been published as adopted from time to time, but 
rules in effect prior to the time of the compilation of the Federal Rules 
Service have not been included in the service. In some districts there 
is merely an oral tradition covering the subject. In two of the District 
Courts of North Carolina (Middle District and Western Districts) , 
the Western District of Kentucky, and in the Western District of 
Tennessee, there are no written provisions relating to admission of 
applicants to the District Court. In many districts the admission rules 
are very sketchy and cover but few matters, while oral tradition sup-_ 
plies the deficiencies. 


The rules may be grouped into three classifications: (a) qualifica- 
tion of applicants for admission, (b) procedures, and (c) admissions 
pro hac vice. 
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I. QUALIFICATION OF APPLICANTS FOR ADMISSION 
The applicant is required to be a member of some other court 
before being qualified for admission."! 


(a) Admission to the highest court of the state in which the 
District Court is situated qualifies for admission to the District Court 
in all the states,'* but in this reference it should be noted that the appli- 
cant must be a resident of the state in which the District Court is 
situated in the following districts: 


California (S.D.) Massachusetts Rhode Island 

Delaware Mississippi (N.D.) Tennessee (W.D.) 

Florida New Hampshire Texas (S.D.) 

Illinois New Mexico Virginia (E.D.) 
(N.D. and S.D.) North Carolina (E.D.) West Virginia 

Iowa (N.D.) Pennsylvania (M.D.) Wisconsin 

Maine 


(b) As to the following districts, admission to the highest court 
of the state in which the district is located is the only court which 
applicant can offer for his eligibility: 


Arkansas Kentucky (W.D.) New Mexico 
California Louisiana (W.D.) Rhode Island 
Colorado Minnesota Tennessee (W.D.) 
Delaware Mississippi (N.D.) Texas (E.D. and S.D.) 
Florida Missouri Virginia" 
Illinois Nebraska West Virginia 

(N.D. and S.D.) New Hampshire Wisconsin 
Iowa (N.D.) New Jersey Wyoming 


(c) Admission to the United States Supreme Court qualifies an 
applicant in the following districts: 


Alabama Maryland Pennsylvania 
(M.D. and N.D.) Michigan South Dakota 

Arizona Montana Tennessee 

Georgia Nevada (E.D. and M.D.) 
(N.D. and M.D.) North Dakota Texas (W.D.) 

Idaho Oklahoma Utah 

Indiana Oregon Washington (E.D.) 





11Reference to a state in the following lists given under this heading means 
that all districts in the state are included unless otherwise noted. 


12Except that no information is available for North Carolina. 
13In Virginia the applicant must have the educational qualifications necessary 
for admission to the Supreme Court of Appeals of Virginia. 
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(d) Admission to the highest court in any state qualifies an appli- 
cant in the following districts: 


Alabama Maryland Oregon 

Arizona Mississippi (S.D.)'® | Pennsylvania (E.D.) 

Colorado! Montana Rhode Island!® 

Idaho Nevada South Dakota 

Illinois (E.D.)' New Jersey Tennessee (M.D.)'® 

Indiana New York Texas 

Iowa (S.D.) 1° (E.D. and S.D.) !* (N.D. and W.D.) 

Kentucky (E.D.) North Dakota Utah 

Louisiana (E.D.) '® Ohio Vermont’ 
Oklahoma Washington 


(e) In some districts admission to a Court of Appeals of the 
United States is sufficient: 


Connecticut”! North Dakota 

Indiana Oklahoma 

Maryland Pennsylvania (M.D.)** 
Michigan Utah 


(f) Certain districts require admission for a period of time in the 
state court or in another district before permitting admission: 


Connecticut— one year. 

Maine— one year, but requirement may be waived for 
good cause. 

Massachusetts— one year. 

New Jersey— if applicant is admitted as an attorney in New 


Jersey he may be admitted immediately, but 
he cannot be admitted as counsellor in the 
District Court until he is admitted as coun- 
sellor in New Jersey. This requires a waiting 
period of three years. 





14In Colorado, if applicant has the qualifications prescribed for admittance to 
practice in Colorado he is eligible. The educational requirements are two years of 
college and either three years full-time or four years part-time law school ed- 
ucation. 

15]f applicant does not reside or have an office in the district. 

16Provided admission requirements at time of admission were not lower than 
in this state. 

17Admission in New York or New Jersey qualifies. 

18Where admitted one year or examined by committee. 

19If non-resident of Tennessee. 

20If admitted in District Court where applicant resides. 

*1When admitted in first or second circuits. 

22When admitted in third circuit. 
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New York (E.D.)—two years. 

New York (S.D.)—if admitted three years in New York, or after 
five years practice elsewhere, or admitted and 
served as law clerk or Assistant United States 
Attorney for one year. 


Ohio— one year. 
Rhode Island— one year. 
South Carolina— _ one year. 


II. ProcepurRAL REQUIREMENTS 


(a) Sponsorship by member of bar. In most districts applicant’s 
admission is either moved by or recommended by a member of the bar 
of the District Court. In the following districts the rules require either 
that the recommender move the admission of applicant or sign his 
recommendation (In the districts noted by the number “2,” two recom- 
menders are required) : 


Alabama Kentucky Ohio (N.D.) 

(M.D. and N.D.) Louisiana (E.D. 2) Ohio (S.D. 2) 
Arizona (2) Louisiana (W.D.) Oklahoma 
Arkansas (2) Maryland Pennsylvania (E.D. 
California Michigan and M.D.) 
Connecticut (2) Minnesota (2) South Carolina 
Delaware Missouri (E.D. 2) South Dakota 
Florida (S.D.) Missouri (W.D.) Tennessee 
Georgia Montana (2) Texas (E.D. and N.D.) 

(M.D. and N.D.) Nevada Texas (S.D. 2) 
Georgia (S.D. 2) New Hampshire (2) Vermont 
Idaho (2) New Jersey Virginia (2) 
Illinois (E.D.—2for New York (E.D., Washington (2) 

non-resident) N.D. and W.D.) West Virginia 
Illinois (N.D. andS.D. New York (S.D. 2) Wisconsin 

for resident) North Carolina (E.D.) Wyoming 
Kansas 


Three jurisdictions provide that the sponsorship must be by the 
United States Attorney: Maine, Massachusetts and Rhode Island. 


(b) Miscellaneous. In the Northern District of Florida the qualifi- 
cations of applicant must be examined by a District Court judge or 
two attorneys designated by him; in Nebraska a motion must be made 
by a member of the bar of the District Court or by written application 
accompanied by a recommendation of the Nebraska Supreme Court 
judge or Nebraska District Court judge of applicant’s residence; and 
in New Mexico the application must be accompanied by a recommenda- 
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tion of a New Mexico District Court judge or Supreme Court judge 
and of an attorney of the District Court. 

(c) Publication of notice. Publication of notice of application 
is required in Maine and Rhode Island. 

(d) Examinations. The rules of several districts require exami- 
nations, whether oral or written or both: 

Arkansas—A standing committee of three members is required to 
conduct an examination of each applicant’s learning in the law, but 
the examination may be waived if applicant is a member of the bar 
of the Supreme Court of Arkansas; 

Delaware—No examination is now required since the Delaware 
bar examinations, at the court’s request, contain certain questions 
concerning federal practice; 

Florida, Northern District—The judge is required to examine the 
applicant concerning his qualifications, but he may refer the matter 
to two members of the bar to make their examination and recom- 
mendation; 

Florida, Southern District—An examining committee examines 
the applicant on Admiralty Law, Federal Constitution, Statutes and 
Procedure, and Federal Rules of Civil Procedure. The examination 
may be written or oral; 

Missouri, Eastern District—A nine-member board must examine 
applicant and examinations are given monthly; 

Missouri, Western District—A five-member board must examine 
applicant; 

Ohio, Southern District—The applicant must be examined by the 
standing committee, who reports whether he is of good moral character 
and qualified to practice in the courts of the United States; 

Rhode Island—A committee must examine applicant with refer- 
ence to Jurisdiction, Procedure and Pleadings in Federal Court, 
Federal Constitution and Laws; and in 

Tennessee, Eastern District—A standing committee must examine 
applicant on the Constitution, Jurisdiction, Procedure, Practice in 
Federal Courts, General Orders in Bankruptcy, and Canons of Pro- 
fessional Ethics. 

(e) Character Investigation. In most districts the rules require 
that applicant must be a person of good moral character, but in few, 
however, is there any evidence required of this character except the 
sponsorship of the attorney or attorneys who recommend the applicant. 
Certain districts have standing committees which must satisfy them- 
selves of applicant’s good moral character (Arkansas, Southern District 
of Florida, Missouri, New Mexico, Southern District of Ohio, Okla- 
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homa, Oregon). Maine and Massachusetts call upon the United States 
Attorney for the district to investigate applicant’s character and to 
satisfy himself that applicant’s private and professional character is 
good. The judge in the Northern District of Florida is required to 
examine the applicant’s good moral character. In New Hampshire his 
sponsors must certify how long they have known applicant and what 
they know of his character, and in New York the sponsors must show 
by affidavit that they have known applicant’s character and experience 
for at least two years. It does not appear that any of the districts is 
using the services of The National Conference of Bar Examiners in 
the investigation of character of any applicant. The bar examiners in 
those states which use the character reporting services of the National 
Conference find it excellent and indispensable. 


III. Apmission oF CounsEL pro hac vice. 


In most jurisdictions counsel who are not members of the District 
Court bar may be admitted for a particular case. 


(a) In some jurisdictions no local resident or resident attorney 
need be associated in the case. This is permitted in the following 
jurisdictions: 


Alabama (S.D.) Iowa (N.D.) Oklahoma 

California (N.D.) Maine Oregon** 

Florida Minnesota Tennessee 

Georgia (M.D.) Mississippi (M.D. and W.D.) 
Vermont 


(b) In most jurisdictions where the rules permit attorneys to 
be admitted pro hac vice a resident attorney is required to be asso- 
ciated. These jurisdictions include: 


California (S.D.) Indiana Missouri 
Colorado Iowa (S.D.) Nebraska 
Connecticut Kansas Nevada 
Delaware Kentucky New Hampshire 
Georgia Louisiana New Jersey 
Idaho" Maryland New Mexico 
Illinois Massachusetts” New York 


(continued) 

23Applicant pro hac vice must also pass Admissions Committee and comply 
w:th other rules of Oregon District Court. 

24Resident attorney must actively participate in the matter, unless otherwise 
specifically ordered. 

25]If a resident attorney is not associated, upon whom notices of motion and 
other interlocutory proceedings can be served, the court will in his discretion pass 
and proceed in such matters ex parte. 
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North Dakota Tennessee (E.D.) Washington 


Pennsylvania Texas (E.D., S.D. and West Virginia 
Rhode Island W.D.) Wisconsin 
South Carolina”® Virginia (E.D.)** Wyoming 
South Dakota Virginia (W.D.) 


(c) In two districts a local resident, not necessarily an attorney, 
may be the representative. These jurisdictions are: Alabama (S.D.)** 
and Connecticut. 

(d) In certain jurisdictions special permission is given to a 
United States attorney to represent the Government officially, al- 
though he may not have been admitted. These jurisdictions are: 
California (N.D.), Illinois (E.D.)*° and Minnesota. 


THE District oF COLUMBIA AND THE TERRITORIES 


In this classification should be placed the District Court for the 
District of Columbia, the District Court for the Territory of Alaska, 
the Supreme Courts of Hawaii and Puerto Rico, and the District 
Courts for the Virgin Islands and the Canal Zone. Each of these areas 
is in a sense similar to a state in that its jurisdiction includes not only 
local regulations and statutes, but federal laws as well. In Hawaii and 
Puerto Rico there are United States District Courts in addition to the 
Territorial Courts. 

The District of Columbia requires that the applicant must have 
graduated from a law school approved by the court, which law school 
requires as a condition of admission as a regular student at least two 
years in a junior college, college or university, and requires three 
years of law study if the student devotes substantially all of his work 
and time to the study of law, or a longer course equivalent thereto 
if he devotes a part of his time to study. He must be a citizen of the 
United States and twenty-one years of age. An examination of his 
character is also made and the applicant must have some member of 
the bar endorse his good character. Additionally, he is required to 
pass a bar examination conducted by the Committee on Admissions 
and Grievances of the District. If the applicant is a lawyer admitted 
in another jurisdiction he must have practiced for five years outside 





26Provided Federal District Court where applicant maintains his office gives 
a similar privilege for coursel pro hac vice. ‘ 

27Provided Federal District Court of applicant’s residence extends a similar 
privilege. 

28Only counsel admitted in district, however, may enter appearance. 

“°Resident attorney must be designated by him for the purpose of serving 
notices. 
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of the district and must show graduation from a law school approved 
by the court. An examination is made of the applicant’s character and 
he must be sponsored by an attorney of the District Court for the 
District of Columbia. 

In Alaska the applicant must have graduated from a law school 
approved by the American Bar Association or, on the other hand, may 
qualify if he has completed his service as a law clerk for three years 
of not less than thirty-six weeks of twenty-four hours each in each 
year. The Board of Territorial Law Examiners may also approve as 
prima facie evidence of the completion of law study, a diploma from 
an extension law school. The applicant must also pass a character in- 
vestigation and satisfactorily complete an examination in approxi- 
mately twenty-one subjects. His application must certify that he is 
not and has not been a member of any organization that believes in or 
advocates the overthrow of the Government of the United States by 
force or violence. 

An attorney seeking admission in Alaska, without examination, 
must have practiced for five out of the six years preceding the filing 
of his application, or have been a judge of a court of record or a teacher 
in an American Bar Association approved law school. His application 
must be accompanied by the recommendation of the president or 
secretary of the Bar Association of the state from which he came, 
together with a certificate from the judge or clerk of the highest court 
of such state, certifying that the applicant is in good standing at the 
bar of the court and is an honorable and worthy member of the pro- 
fession. 

In Hawaii an applicant for admission to the Supreme Court of 
Hawaii must be a citizen of the United States and must have resided 
in the Territory of Hawaii for at least one year preceding the bar 
examination. No applicant who is not a graduate of a law school ap- 
proved by the American Bar Association is admitted, although a non- 
resident attorney who is an American citizen but who is not a graduate 
of such an American Bar Association approved law school but who has 
practiced for ten of the eleven years immediately preceding his appli- 
cation shall be eligible for application and admission. Service as a judge 
qualifies for practice. Every applicant must pass an examination and 
the Board of Examiners must be satisfied of his good moral character. 
In the United States District Court for Hawaii, admission of an appli- 
cant is permitted if he is in good standing in the highest court of the 
Territory or in the highest court of a state. Two persons are required 
to recommend him and one to move his admission. Admission pro hac 
vice is permitted. 
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in the Canal Zone*® any person admitted to the United States 
Supreme Court, the highest court of the District of Columbia, or the 
highest court of any state or territory may be admitted on motion in 
open court. Three sponsors, one of whom must be a member of the 
court, must endorse the applicant. Any person of good moral character 
admitted to the highest court of any foreign country may be admitted 
to the District Court of the Canal Zone provided his education shall 
be the equivalent of the grade and high school education which would 
have been given in the United States and shall have had at least two 
years of law study in a law school and shall have practiced three 
years.*! 

In Puerto Rico** any citizen of the United States twenty-one years 
of age of good character and who is a resident of Puerto Rico for at 
least twelve months immediately preceding his application, may apply 
for admission. He must have been received as a lawyer in a university 
approved by the American Bar Association and by the Supreme Court 
of Puerto Rico. The College of Law of the University of Puerto Rico 
is specifically approved. His character also must be favorably reported 
upon and he must satisfactorily pass a bar examination. An attorney 
from another jurisdiction is permitted to practice where such person 
has been admitted to practice law in any state or territory of the United 
States or of the District of Columbia, or in the United States District 
Court for Puerto Rico, and who has been actively engaged in the 
practice of law for two or more years including at least one year’s 
practice in the United States District Court for Puerto Rico. Admission 
of attorneys pro hac vice is permitted. The United States District Court 
for the District of Puerto Rico admits an applicant if he is a member 
in good standing of the bar of the Supreme Court of Puerto Rico or 
of the highest court of any state or territory, the requirements for 
admission to the bar of which are not lower than those for the bar of 
the Supreme Court of Puerto Rico. The petition for admission must 
be approved by the Committee on Admissions, which examines the 
applicant on his qualifications and character. 

In the Virgin Islands an applicant for admission to the bar of the 
Virgin Islands must be twenty-one years of age, a citizen of the United 
States and a resident of the Virgin Islands. His character must be 
established by the affidavits of two members of the bar of the Virgin 





39Canal Zone Code, Title IV, Sec. 41. 

31The District Court functions as a Court of Appeal for the Magistrate’s Court 
in the Canal Zone. No consideration has been given to the subject of admissions 
to the Magistrate’s Court (47 Stat. 815 (1933), 48 U.S.C.A. App., Secs. 1342-4). 

32Act No. 17, approved June 10, 1939, Acts of Second Special Session of the 
Legislature of Puerto Rico (1939). 
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Islands in good standing, or by the affidavit of the dean of the law 
schcol from which applicant has graduated. He must have graduated 
from an accredited high school and an accredited law school, or in lieu 
of that, make a showing of training which the court shall approve as 
adequate. He must pass a bar examination. Where a non-resident at- 
torney applies for admission he must show that he is a citizen of the 
United States, over twenty-one years of age, and that he is a resident 
of the Virgin Islands and of good moral character, and also show that 
he was admitted to practice in the highest court of any state or territory 
or of the District of Columbia, or in one of the District Courts or the 
Supreme Court of the United States. He must file with the Clerk of 
the District Court affidavits of good moral character signed by two 
members of the bar of the Virgin Islands.** 

The services of The National Conference of Bar Examiners are 
not availed of in examining the applicant’s character in Alaska, the 
Canal Zone, Puerto Rico or in the Virgin Islands, but are used by the 
examining committees in the District of Columbia and in Hawaii. 


THE PROBLEM OF UNIFORMITY IN RULES 


From time to time the Federal Judicial Conference has appointed 
committees to consider the advisability of regulating admission to the 
bar of the federal courts by uniform rules. A report was made by a 
committee on local district court rules, appointed by the Conference 
at its September session in 1938, in which the committee concluded 
that complete uniformity in the details of practice in the District Courts 
was neither feasible nor desirable. The Committee states: “Courts 
in urban communities and in districts close to the boundaries of large 
cities feel they must protect themselves from inexperienced, incom- 
petent and unfit practitioners. On the other hand, in rural districts 
‘ where the volume of federal litigation is not so great and the judges 
are personally acquainted with, or have easily accessible sources of 
personal knowledge of, most of the attorneys who apply for permission 
to practice, it is found unnecessary to impose the strict requirements 
of admission that obtain in the larger centers of population. In a num- 
ber of districts, the judges feel that there should be no distinction be- 
tween the requirements for admission to practice in the Federal courts 
and in the highest court of the state. In other districts it is thought that 
the Federal courts should maintain separate standards of admission, 





33No consideration has been given to admission to the Superior Court in the 
Virgin Islands. The District Court in this district functions as a Court of Appeal 
also. See 49 Stat. 1813 (1936), 48 U.S.C.A., Secs. 1392-1405. 
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with separate examinations respecting not only the legal education of 
the applicants, but also their ethical standards.”’*+ 

Another committee appointed in 1944 to consider the advisability 
of regulating admission to the bar of the federal courts by uniform 
rules found a very great deal of indifference to the subject, as replies 
were received from less than half of the recipients, including Federal 
judges, to whom the questionnaires were sent.**» The Committee 
recognized the necessity for a separate rule for the Federal Court in 
the District of Columbia, for such court exercises jurisdiction as a 
Federal Court and also in a manner similar to a state court. 


A final report was made to the Judicial Conference of the United 
States by the Committee to Consider the Advisability of Regulating 
Admission to the Bar of the Federal Courts by Uniform Rules in 
1947.** In it the Committee concluded that it was inadvisable to regu- 
late admission to the bar of the Federal Court by uniform rules. This 
conclusion was concurred in by the Judicial Conference.*‘ In the courze 
of its repori** the Committee said, “The Committee has found no evi- 
dence of instances of injustice or undue hardship to lawyers, clients or 
the public surrounding the requirements of admission to practice in 
federal courts. * * * * * But the pervading consideration in arriving 
at our recommendations is that there neither is nor has been any de- 
mand or request on the part of bench or bar tor uniform rules for ad- 
mission to practice in federal courts, and that all of the views on the 
subject herein set forth on the part of judges, bar associations and 
others have been expressed only as the result of the solicitation of the 
Committee.” This Committee also commented on the difficulty of ob- 
taining responses to its questionnaires. Again less than half of the 
federal judges responded. 

In an attempt to bring about certain uniformity in the District 
Court rules respecting admission to the bar, certain rules were recom- 
mended for the consideration of the District Judges by the Committee 
on Local District Court Rules of the Judicial Conference of Senior 


®4Quoted in Report to Judicial Conference of Committee to Consider the Ad- 
visability of Regulating Admission to the Bar of the Federal Courts by Uniform 
Rules, made by Committee appointed by Judicial Conference at its September 
session in 1944, page 2. 

‘Ibid, page 3. 

*%6Report to the Judicial Conference of the Committee to Consider the Ad- 
visability of Regulating Admission to the Bar of the Federal Courts by Uniform 
Rules. This report was signed by Federal judges Guy L. Fake, Luther M. Swygert, 
James M. Proctor, Campbell E. Beaumont, and Thomas F. McAllister, chairman. 

37Report of the Judicial Conference, September Session, 1947, page 26. 

38Report to the Judicial Conference, etc. See Note 36, page 10. 
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Circuit Judges.*® These suggested rules would qualify an applicant 
for admission to the District Court who has been admitted to the 
highest court of the state in which the district is situated, or the highest 
court of a sister state, provided that he must show at the time of his 
admission to the bar of the latter court that the requirements for ad- 
mission to such bar were not less than those which were at the same 
time in force for admission to the bar of the state in which the district 
is situated. A non-resident applicant must designate a local attorney 
with whom opposing counsel may communicate. Two reputable per- 
sons, either members of the bar or known to the court, would be re- 
quired to sign certificates stating how long and under what circum- 
stances the sponsors have known the petitioner and what they know 
of his character. A member of the District Court bar would move his 
admission. An attorney pro hac vice would be allowed if he designates 
a local counsellor. The oath suggested in the Uniform Rules varies 
from that of the United States Supreme Court in that the applicant is 
required to swear that he will support the Constitution and Laws of 
the United States, to discharge faithfully the duties of a lawyer, and 
to demean himself uprightly and according to law and the recognized 
standards of ethics of the profession. 

Although from time to time bills have been introduced into Con- 
gress for the purpose of accomplishing uniformity in the rules for ad- 
mission to the Federal Courts, none of the bills has ever been enacted 
into law. The United States Supreme Court is specifically authorized 
by law*®’ to make rules of civil and criminal practice and procedure 
for the District Courts, and is clearly empowered to adopt rules con- 
cerning admission to practice. 

The analysis of the rules governing the eligibility of lawyers for 
admission to federal practice, and the procedure for their admission 
previously set out, discloses the widest and in many cases the most 
-illogical divergences. This naturally must be expected in a country such 
as the United States. Many District Courts have a long history and 
others have been created relatively recently. Within the limits of the 
continental United States there are ten Federal Courts of Appeals, the 
Court of Appeals for the District of Columbia, and eighty-five Federal 
District Courts. To these should be added the District Courts for 
Alaska, Hawaii, Puerto Rico, the Canal Zone, and the Virgin Islands. 
There are Territorial Courts also in Hawaii and in Puerto Rico. Be- 
cause the Territorial Courts exercise jurisdiction over purely local 
causes in addition to that granted under Article III of the Federal 





394 Fed. Rules Service 1021. 
40U.S.C.A. Title 28, Sec. 723(a) Civil; U.S.C.A. Title 18, Sec. 687 Criminal. 


257 








Constitution, it is highly important that in whatever federal rules may 
be adopted concerning admission to the bar, the particular status of 
these districts should be recognized and a standard as high at least 
as that prevailing in the District of Columbia should be adopted. The 
other District Courts which are located in the various states of the 
Union contain within their limits lawyer populations which vary from 
a few hundreds in some of the western districts to many thousands in 
the large metropolitan centers. The federal judge in smaller centers 
has the opportunity of knowing most of the practitioners in his district. 
In the large metropolitan centers it is quite impossible for a federal 
judge to be acquainted with more than a very small proportion of the 
lawyers who practice in his district. 

When the United States Supreme Court decided the case of Erie 
v. Tompkins"! it in effect made it necessary for the federal practitioner 
to be acquainted with the substantive law of the state in which the 
district was located insofar as diversity of citizenship cases are con- 
cerned. The federal specialties, such as Bankruptcy, Patent Law, Ad- 
miralty, Federal Taxation and Federal Crimes, would be understood 
by practitioners going from district to district, but this is not the case 
with respect to knowledge of state law. Admission to practice in the 
Federal Court, even in the Supreme Court of the United States, is 
certainly no substitute for knowledge of applicable state law. We must 
consider also the constant movement of attorneys about the country. 
Many change their residences, not only once, but many times. The 
National Conference of Bar Examiners maintains a character service, 
which reports for many of the state admission agencies, upon the 
character of the attorney who is moving from state to state. In those 
districts where admission in any state court is sufficient qualification 
for admission to practice in a Federal Court, it is possible to find an 
attorney admitted in the Federal Court although he could not be ad- 
mitted to practice in the state court because of the failure either to pass 
the bar examination or to comply with character requirements. In a 
case arising in one of the western states a New York lawyer was turned 
down for admission to the state court because of failure to substantiate 
good moral character. It was discovered within about a year after his 
rejection that he was doing a thriving business in “Federal Tax Law,” 
and investigation proved that his practice was not confined to taxes 
but included many other kinds of legal practice as well. He was 
promptly arrested and his further impositions upon the public were 
stopped. A new variety of practice is that of Labor Consultant. In 
some instances labor consultants have not been able to be admitted to 





41304 U. S. 64, 82 L. Ed. 1188 (1938). 
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the bar due to deficiencies in character or inability to pass examina- 
tions, but continue their labor consulting service, going over the line 
constantly into other fields of practice. They contend, of course, that 
their admission to practice in the Federal Court protects them. Ap- 
parently, consultation contemplating not only labor law, but also other 
types of law makes no difference to them. In the District of Columbia 
there is at least one instance in which an applicant member of the bar 
of a state court is able to practice in the Court of Appeals for the Dis- 
trict of Columbia even though the Grievance Committee of the Bar 
of the District of Columbia found that he did not have a moral charac- 
ter sufficient to qualify him for admission to practice. Why should such 
persons be admitted to any Federal bar when they are not also ad- 
mitted in the state courts in which the district is located? Why should 
such persons be admitted to the bar of the Court of Appeals for the 
District of Columbia when they cannot be admitted in the District 
Court of the District of Columbia?t It is submitted that even the 
practice of the so-called federal specialties cannot be contained in such 
an airtight compartment that the practice does not overflow into state 
practice, and hence into the field of the unlawful practice of the law. 
An unfortunate practice has grown up among the grievance com- 
mittees of certain states. Instead of imposing disbarment proceedings 
against an erring attorney the committee advises him that proceedings 
will be dropped if he will move away from the state. This is sometimes 
referred to as inviting the lawyer to take a “trip to California,” or a 
“trip to Florida.” As both California and Florida have tightened their 
requirements for admission of outside attorneys and have character 
reports from The National Conference of Bar Examiners on all attor- 
neys seeking admission, this has not proved the opportunity it once 
was. Many other states, however, are not protected in this respect. 


It is almost inescapable that a fundamental requirement for ad- 
‘mission to the bar of the Federal Courts should be the requirement 
that the applicant should have been admitted, and at the time of his 
admission to the bar of the Federal District Court should be in good 
standing in the state in which the Federal District Court is situated. 
Admission to another District Court and the Circuit Court, or even 
the United States Supreme Court, should not be a substitute for ad- 
mission to the highest court of the state. 

The situation in New Jersey represents a survival from a much 
earlier day of the practice of attorney and counsellor. An attorney in 
New Jersey can be admitted to the New Jersey Federal District Court 
immediately after his admission as an attorney in the state courts of 





tSee Editor’s Note; on page 245. 
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New Jersey, but he cannot be admitted as a counsellor in the State of 
New Jersey until three years have elapsed, and so also cannot be ad- 
mitted as a counsellor in the Federal Courts until three years have 
elapsed. Has not this provision outlived its usefulness? 

In a numberiof districts, various periods of time—a year or more— 
after applicant’s admission to the state court must elapse before the 
applicant can be admitted to the Federal Court. There is very little 
reason for this as far as the lower Federal Courts are concerned and 
it is unfair. In a personal injury case, for example, a lawyer admitted 
to practice a short time in the state courts could try the case, but if the 
case were removed to the Federal District Court he would have to 
substitute someone else. The practice of requiring applicant to wait a 
year before admission to the Federal Court has a striking similarity 
to the rule prevailing in certain labor union circles. 

Certain districts require the applicant to pass an examination for 
admission. In practically all of these districts the examinations relate 
to certain federal subjects which are covered either by statutory re- 
quirements or federal court rules. This therefore calls for a memory 
of statutory requirements. The general practitioner in any case would 
probably examine the Federal Statutes and Rules before he applied 
them to any situation that he might be confronted with in the Federal 
Court. Passing an examination upon them does not obviate further 
acquaintance with the rules. It is difficult to see any logic, for example, 
in requiring an examination of an applicant in Cincinnati and no 
examination in Cleveland, to require an examination in Providence but 
none in New Haven, or an examination in Kansas City, Missouri, but 
not in Kansas City, Kansas. It can have the result, if the applicant fails 
to pass the examination, of having one bar for the state courts and a 
separate bar for the Federal Courts. The practice which is adhered to 
in the Southern District of New York appears adequate in principle, 
for in that district the applicant must certify that he has read and is 
familiar with the Federal Rules of Civil Procedure, the admiralty rules, 
and the general orders in bankruptcy. If a uniform rule were to be 
adopted, no examination would be required. The Federal judges in all 
districts have a very heavy load of work and should not be required 
to supervise examinations. 


A uniform rule should permit a lawyer to be admitted in a case 
pro hac vice provided at the same time there should be a resident coun- 
sel associated with him upon whom notices and other papers can be 
served. In some districts, although practice pro hac vice is permitted, 
no resident counsel need be associated. In most districts, however, a 
resident counsel is required to be associated or to be named upon 
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whom service of papers may be made, and this seems a very desirable 
provision. 

Thus far the comments which have been made relate to the general 
qualifications of the practitioner other than character. In only a very 
few districts is any investigation made as to applicant’s character. In 
no district other than the District of Columbia and Hawaii are the 
services of The National Conference of Bar Examiners availed of with 
respect to the character reports of attorneys moving from one state 
to another. The least it appears that the Federal Courts should do in 
this respect is to require finger printing of applicants.** The finger 
printing rule in California has resulted in turning up the criminal rec- 
ord of a number of applicants who “forgot” to list this little deficiency 
in their applications. 

The requirement which appears in a number of districts that there 
must be one or two sponsors for the applicant seems to be a very good 
one. In their sponsorship, however, the sponsors should be required to 
tell how long they have known the applicant and upon what they base 
their knowledge of his good moral character. This is not a great deal 
of protection for the court, for most lawyers will try to give as good 
a recommendation for a friend as their consciences will stand, and 
some consciences are fairly elastic. It may, however, deter some lawyers 
from recommending an applicant about whom they know very little. 

To summarize, the suggestion that there be uniform rules for the 
federal districts is not a plea for uniformity for its own sake. The adop- 
tion of such rules would add to the prestige of our Federal Courts. 
Such rules should eliminate a number of the evils which are now possi- 
ble in the various districts and should abolish certain practices which 
savor of labor union restrictionism. This whole subject should be given 
study by the American Bar Association as a part of its program for 
higher standards for admission to practice law. 

To recapitulate, therefore, it is reeommended that uniform rules 
be adopted for admission to practice in the Federal District Courts 
(other than the District of Columbia, Hawaii, Alaska, the Canal Zone, 
Puerto Rico and the Virgin Islands), which would require that (a) 
an applicant have been admitted and be in good standing before the 
highest court of the state in which the District Court is located, (b) 
no period of time elapse before applicant may be admitted, (c) finger 
printing of each applicant, and a report on the finger prints before 
applicant’s admission is moved, (d) attorneys could be admitted pro 
hac vice provided a local resident counsel be associated on whom 





42See instances cited, Crotty, Uniform Requirements for Admission to Practice 
in the Federal Courts, Vol. 17, The Bar Examiner, page 35 at page 40. 
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notices and other papers may be served, and (e) each applicant must 
furnish two sponsors who shall certify that they know the applicant’s 
character and ability, and advise the court upon what their knowledge 
is based. No examination should be required. 


Excursus on the Oath in the Federal Courts 


At the time an attorney is admitted to practice in any of the 
Federal courts he is required to take the attorney’s oath. From the 
very sacred nature of the obligation which he assumes by doing this, 
some uniformity in the form of the oath would appear to be desirable. 
There are great differences among the various courts. 


Rule 2 of the Rules of the United States Supreme Court prescribes 
the form of oath as follows: 


ih ictitcecsh suites , do solemnly swear (or affirm) 
that I will demean myself as an attorney and counsellor of this 
court uprightly and according to law; and that I will support the 
Constitution of the United States. So help me God.” 


This form has been adopted by the Circuit Courts, except that in the 
First, Second, Fifth and Tenth Circuits the language “So help me God” 
is eliminated. 

When we examine the forms required by the various district 
courts a wide variety of language is discovered. Many of the districts 
adopt the form provided by Rule 2 of the Supreme Court Rules. In 
some districts the form of the oath does not permit affirming, as dis- 
tinguished from swearing. In many of the districts the words “So help 
me God” are omitted from the form of the oath. In Colorado the appli- 
cant must state that he solemnly swears “before the ever living God,” 
and ends his oath with the language “So help me God.” In the Eastern 
District of Kentucky the oath ends “as you shall answer unto God.” 

In most of the districts the requirement is to support the Con- 
stitution of the United States. In the Southern District of Florida the 
applicant must “support, protect and defend the Constitution and 
laws of the United States.” In the Southern District of Georgia he 
must “serve and defend the Constitution and the laws of the United 
States of America.” In the Western District of Tennessee, as well as 
in the Western District of Washington, the applicant must swear to 
support the Constitution and Laws of the United States. In Wyoming, 
however, he is required merely to support the Constitution of the 
United States and the laws made in pursuance thereof. In Montana 
and the Eastern District of Tennessee the applicant must swear to 
bear true faith and allegiance to the Government of the United States. 
In certain districts the applicant must swear not only to support the 
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Constitution of the United States but the Constitution of the state in 
which the District Court is located. This is provided for in the Southern 
District of Florida, Northern District of Iowa, New Mexico and Okla- 
homa. 

Regarding his conduct as an attorney, the rules in most districts 
provide that he shall swear to demean himself uprightly and according 
to law. In Arizona he must demean himself as “an attorney, counsellor 
and solicitor of this court uprightly”; in Northern California he must 
demean himself as “an attorney, counsellor, solicitor, proctor and ad- 
vocate of this court uprightly”; in the Middle District of Georgia he 
must demean himself as “an attorney, counsel, solicitor and proctor”; 
and in the Eastern District of Kentucky he must swear faithfully to 
discharge his duty as “an attorney and counsellor at law, solicitor in 
chancery, and proctor and advocate in admiralty.” Certain districts 
such as Arizona, the Northern District of California, Montana, New 
Mexico, Oklahoma, Oregon, Eastern District of Tennessee, Utah, and 
Eastern District of Washington, provide that the lawyer must swear 
to maintain the respect due to the courts of justice and judicial officers. 

A variation of the form of oath appears in the Southern District 
of Florida, where the applicant is required to swear that he is duly 
qualified according to the Constitution and Laws of the United States 
and of the State of Florida to exercise the office of attorney and coun- 
sellor, solicitor, advocate and proctor in the District Court of the 
United States. 

Special concern with the problem of perjury appears in the form 
of oaths in Kansas and Vermont. In these districts the applicant is 
required to swear that he “will do no falsehood or consent to the 
doing of any in any court” and, also in Vermont, he must swear to 
give knowledge thereof to the judge. In each of these districts more- 
over he must swear that he “will not wittingly promote, sue or pro- 
cure to be sued any false or unlawful suit, or give aid or consent to 
the same” and further that he “will delay no man for lucre or malice.” 

The most elaborate forms of oaths are required in the districts of 
New Mexico, Oklahoma and Oregon. As these are substantially similar, 
the form is set out as follows: 


“T do solemnly swear: 

“I will support the Constitution of the United States and the 
Constitution of the State of New Mexico. I will maintain the respect 
due to the courts of justice and judicial officers. 

“T will not counsel or maintain any suit or proceeding which 
appears to me to be unjust, nor any defense except such as I 
believe to be honestly debatable under the laws of the land. 
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“T will employ for the purpose of maintaining the causes con- 
fided to me such means only as are consistent with truth and 
honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law. 

“I will maintain the confidence and preserve inviolate the 
secrets of my client and will accept no compensation in connection 
with his business except from him or with his knowledge and 
approval. 

“T will abstain from all offensive personality and advance 
no fact prejudicial to the honor or reputation of a party or wit- 
ness unless required by the justice of the cause with which I am 
charged. 

“T will never reject from any consideration personal to my- 
self the cause of the defenseless or oppressed, or delay any man’s 
cause for lucre or malice. 


“So help me God.” 


This form of oath which includes certain canons of ethics and a 
promise to perform the duties of an attorney leads to the question as 
to why all canons of ethics are not incorporated if it is considered 
necessary to incorporate some of them. 


The dignity and solemnity of the admission procedure, it is sub- 
mitted, would be enhanced if an oath substantially the same as that 
required by Rule 2 of the United States Supreme Court were adopted. 
The terms of the Supreme Court oath appear adequate for all pur- 
poses. Why certain districts should require the applicant in the Federal 
court to swear to support the Constitution of the state in which the 
district is located, while in other districts he is not required to do so, 
is an illogical extension of the oath. There would appear to be no good 
reason why certain canons of ethics should be incorporated in the oath 
and not others. On the whole, therefore, it is recommended that the 
oath to be given in the Courts of Appeals and in the District Courts 
conform to that now required by the Supreme Court of the United 
States. 


A CHARACTER REPORT 


Each year the “Quiz Kids” sponsor a contest to select the country’s 
most outstanding school teacher. One pupil sent in this entry: “He’s 
always a gentleman and that’s hard work.” 














